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     The physician employment agreement forms the basis of the relationship between a physician and an employer. In many cases, the agreement sets the tone for the relationship and may mean the difference between a positive employment experience and an entirely negative one. As such, this agreement is an extremely important document that should be reviewed by a health care attorney before signing. This module has been prepared as a guide for physicians in reviewing their prospective employment contract. It does not replace the expertise of legal counsel and is not legal advice.
Remember, it is important to have all expectations of your employment included in the contract. If it doesn’t say it in the agreement it is likely not legally binding.
Parties to the Agreement

The contract must clearly state the names of the parties to the agreement. The names need to be the correct legal names of the corporation or individuals that are parties to the contract. Some corporations operate under a fictitious name. The legal corporate name must be included in the contract.
Duties
     Many physicians are given a rough estimate of their duties and hours when interviewing for a job. The reality of the work day may be very different from how it is described in an interview. The hours, location, call schedule and responsibilities should be clearly defined in the agreement. Part- time or full- time employment should be expressed in hours per week. Also, the call schedule should be defined in call days/weekends per month. Ideally, there should be some language stating that the call schedule will be shared equally with the other physicians working in the practice. If there are several offices, the employed physician’s primary work location should be included. Also, hospital responsibilities should be delineated. Many full-time employment agreements are exclusive-meaning the employed physician may not work outside of his or her employment. If the physician is permitted to moonlight, however, this also should be stated in the contract. Some contracts will include carve out agreements for this or consulting work.
Compensation

     The compensation terms are typically the most important to physicians considering an employment position. The guaranteed base salary, if any, should be listed and the manner in which it is derived. Is the compensation a fixed base salary or is it productivity based? Are there bonuses and, if so, how are they calculated? Also the physician should have some sense of how the patient base is divided amongst the providers. Are you given a base of patients or do you need to build your individual panel of patients? Is your bonus calculated in the same way as the other physicians? Will the practice market you as a provider? Ideally, all of these questions should be answered in the agreement.
Employee Benefits
     The employee benefits given by a practice should generally be similar to those given to other providers who have the same level of experience and expertise. Health, life, and disability insurances should ideally be provided at the employer’s cost (though more and major practices are requiring employed physicians to share in these costs.). Retirement plan participation also should be similar to the other physicians on your level. There are discretionary benefits such as society and hospital dues, journal subscriptions, license fees and CME expenses which may also be provided. If the practice agrees to provide these benefits, be sure to have them spelled out in the agreement. You may not get all of them but they always can be a bargaining chip for further increases in the future.

Paid Leave

Paid leave should include vacations, CME, sick days and disability. Maternity and paternity leave also fit into this category. The federal Family Medical Leave Act stipulates that covered employers must give twelve weeks of unpaid leave for maternity and paternity leave. Practices may elect to pay the physicians compensation during some or all of a maternity/paternity leave. This can be accomplished by straight salary or short term disability policies. Short term disability policies may have a waiting period before benefits begin being paid. The definition of disability also needs to be included in the contract and ideally should be consistent with the definition in any disability insurance policy maintained by or for the employed physician.
Malpractice Insurance
    The malpractice insurance provisions can be very important and failing to have appropriate language in this section of the contract can be costly to the employed physician. As has been stated in the other modules, physicians must understand the type of malpractice insurance that is carried by the practice. The exact type must be listed in the contract (occurrence vs. claims made). If the policy is a claims made policy or if the policy is transferred from an occurrence to a claims made policy the issue of who will purchase the required “tail insurance” must be discussed in the agreement. If this is not discussed in the contract, the employed physician, as the named insured, will generally have to obtain and pay for tail coverage, and this can be expensive. The tail coverage payment terms may be linked to the termination clause in the contract. In other words, the responsibility to purchase the tail may shift to the employed physician for the employer depending on the reason for the employment termination. For example, if the employed physician quits without “cause” (discussed below) or is fired for cause, the agreement may provide that he or she must purchase the tail. In all other cases, it would be the employer’s responsibility.
Termination

   There are usually two types of termination mechanisms by which an employment agreement may be terminated-  “with cause” and “without cause.” With cause provisions stipulate that the employer may terminate employment with appropriate cause such as loss of license, ethics violations, etc. These “causes” for termination should be clearly listed in the contract. Also, if the agreement may be terminated for breach, it should include a cure period. This is a period of time where the physician may rectify the problem if possible.
     The “without cause” provisions usually provide that either party may terminate the agreement by providing between 30 or 90 days notice to the other party of termination. Remember this is essentially a 30 to 90 day contract depending on the notice requirement in the contract. This can sometimes work to the employee’s benefit if they wish to terminate their contract. Absent such a provision, the physician is generally required to remain in the contract for its full term or risk breaching it.
Co-Ownership
     Ownership provisions in contracts are rarely spelled out in detail and are often non-committal. Employed physicians should ask for as much detail in the agreement as possible. The structure, price and criteria for ownership should ideally be included. Also, the ownership share that the physician will get should also be delineated.
Restrictive Covenants
     These clauses restrict a physician from working in the same area if employment is terminated. There is usually geographic restriction (e.g. may not practice within 5 miles of any office of the employer) and a time restriction (e.g., for two years following employment termination). These clauses are not always enforceable in every state. However, if the state allows them, you should assume that they will be enforceable. It is critical to review these covenants and understand them. If employment is terminated, the area where a doctor can work can be greatly reduced for a significant amount of time. Also, the exact type of work that is restricted needs to be clarified.

Non-Solicitation Covenant

     Non-solicitation provisions usually restrict a physician from soliciting patients of the practice after the physician leaves. Physicians may generally not be prohibited from advertising their new practice arrangements to the public but may be restricted from contacting patients directly with the purpose of soliciting them to follow the physician. What constitutes solicitation can be a fine line, so physicians should be sure to understand what they can and cannot do one they leave their employers.

Access to Medical Records

     The contract should state that the physician is entitled to a copy of medical records for the purposes of legitimate business or medical reasons. For example if a physician leaves a practice and then is named in a medical malpractice suit, the medical record should be made available for review. Similarly, the laws in most states as well as federal privacy laws require practices to transfer medical records to another physician upon patient request. 

     The finalization of an employment agreement may be very straightforward or can require a fair amount of negotiation by both parties. An attorney should be employed by the physician to insure that the physician’s best interests are protected and the physician fully understands his/her rights and obligations. 

